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l. INTRODUCTION
FE

1. This report presents to the National Development and Reform Commission (NDRC)
of the People’s Republic of China (PRC) the main suggestions on the December 2015 draft
of the Interim Regulation on Concessions for Infrastructure and Public Utilities. The draft
Interim Regulation was discussed at an International Expert Meeting held on 18 May 2016.
It is expected to be submitted to the State Council in 2016, possibly in the form of a law on
concessions.
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2. The international workshop was supported by the Asian Development Bank (ADB)
under Technical Assistance 8717-PRC: Preparing a Concession Law for Infrastructure and
Public Services. The event was held at ADB’s PRC Resident Mission.
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3. Representing the Government of the PRC at the workshop were members of the
steering group that prepared the draft Interim Regulation: Deputy Director General Zhang
Zhifeng and Director Zhao Chengfeng, Law and Regulation Department, NDRC; Director Gu
Tianshu, Regulation and Law Department, Ministry of Finance; and a representative of the
Legislative Affairs Office of the State Council. Also present were Jin Yongxiang, General
Manager, Dayue Consulting; Li Kaimeng and Yang Kaiyue, China International Engineering
Consulting Corporation; and a graduate student from Beijing University.
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4. The participating international experts were Bo An, Public Sector Management
Specialist, ADB; Matthew Bisley, Partner, Allen & Overy (PRC); James Ballingall, Head,
International, Infrastructure and Projects Authority, United Kingdom; Fiona Connell, Principal
Counsel, ADB, who chaired the workshop; Philip Kelly, Independent Consultant; Arthur
Mclnnis, Independent Consultant; Michael Schur, Managing Director, Castalia Strategic
Advisors; Craig Sugden, Principal Public—Private Partnership Specialist, ADB; and Ellen
Zhang, Partner, Pinsent Masons.
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5. Section Il of this report summarizes the suggestions for the continued refinement of
the draft Interim Regulation. ADB had earlier provided detailed comments and suggestions
on specific provisions (dated 25 February 2016).
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6. Also discussed in this report are special topics on lender’s step-in rights and lender’s
direct agreements in PPP projects (section Ill), and unsolicited proposals (section 1V).
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Il. SUMMARY OF SUGGESTIONS
B S

A. Overview

FiE

7. To enlarge the role of public—private partnership (PPP) in delivering public
infrastructure and public services, it is essential to have systems and resources that address
the wide range of issues encountered by governments, social capital,' and financing entities.
A comprehensive, robust, and clear policy and legal and institutional framework are
essential for identifying and implementing PPP projects that are affordable, bankable, and
provide value for money.
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8. The PPP law is an important part of the PPP legal and institutional framework. In
general, a PPP law focuses on granting rights, imposing controls, setting regulations, and
clarifying basic principles.
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9. It may be worthwhile to revisit the draft Interim Regulation with a view to ensuring it
answers the following questions:

PATH BERICEN (AT (5D ), WIRERZ 7 TR .

' This includes the private sector and state-owned enterprises.

ELFERLE B 1A A b A Y R4



() What bodies are empowered to enter into PPPs (e.g., specific central and local
state bodies, state-owned enterprises [SOEs], health agencies, etc.)?
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(i) What forms of contract it applies to (e.g., this will clarify if PPPs are to be
covered by one law or several), whether it applies equally to concessions

(which are normally user pay PPPs, government pay PPPs, or hybrid PPPs
(funded by government and user fees)?
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(i) What specific areas of the economy and type of services do the PPPs cover
(e.g., is it all areas or sectors or are some excluded, and what happens if the
private sector just builds and maintains without providing services directly to
the public)?
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(iv) What overall governance/approval processes apply (e.g., how does the budget
approvals of the Ministry of Finance fit in)?

ARG B S AT HEAT (9 An o B ) TR H i A D

(v) Have typical policy matters been addressed, such as value for money
assessments, areas where PPPs are deemed unsuitable, business case
approval processes, appropriate forms of contract, etc.?
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B. Purpose and Scope of the Law

HEHRER SR

Suggestion: That the concession law enable sustainable practices, new forms of
public—private partnership (PPP) structures, and new modalities of financing.
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10. A PPP law should be enabling and permissive rather than prescriptive. It needs to
look to future needs and not be limited only to current conditions and practices. A PPP law
needs to be able to stand the test of time to ensure certainty and consistency and minimize
the need for future amendments.
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11. The PRC can build on its own extensive PPP experience to encourage greater use
of PPPs and raise their impact on the quality and efficiency of public services. But the
purpose and scope of the PPP law should not be confined to the PRC’s PPP experience to
date. The law should enable the PRC to readily adapt to emerging issues in PPP
implementation and to foster the dynamic, sustainable development of the PPP program.
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12. The PPP experiences of other countries, both positive and negative, provide an
important source of knowledge for project planning and development. The PRC can learn
from relevant experiences at home and abroad to design and implement a PPP law that is
suited to the needs, trends, and characteristics of its PPP program.
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13. A PPP law would often specify how it fits in the overall regulatory framework, cross-
referring to other legislation, and specifying how any overlap or potential for conflict is dealt
with. For example, it is common to cross refer to procurement regulations, banking and
securities laws, dispute resolution, etc.
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14. In the case of the PRC, a variety of official documents relating to PPPs can cause
potential confusion unless harmonized. These include the Measures for Concessions in
Infrastructure and Public Services, Guidance of the National Development and Reform
Commission (NDRC) on PPPs, MOF’s Circular on Promotion and Application of PPPs. Such
an array of documents, without coordination through the concession law, could make it very
hard for a legal firm to give a clean legal opinion to a bank lending credit committee.
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15. Detailed or prescriptive legal provisions are best left to the ambit of regulations,
policies, procedures, and guidelines that can be more readily adapted to the evolving needs
of the PPP program. But a PPP law needs to enable such instruments. It may be worthwhile
to review the draft Interim Regulation with a view to removing items that would be better



addressed by specific regulations, PPP agreements, etc.
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C. Defining PPP
PPP 138

Suggestion: That the concession law consider a definition of PPP similar to that used
internationally.

B TS E RN B -5 E R PPP % 3

16. The PPP is now viewed internationally as a broad and evolving concept that can
incorporate a variety of agreements such as concessions.

PPP T A £ [ b BN — 58 BRI S, V2 M R T g N,
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17. Early PPP laws usually contained lists of projects covering different combinations of
contractual elements, such as build—operate—transfer (BOT), build—operate—own—transfer
(BOOT), etc. More recent laws place more emphasis on the substance of PPP than its forms.

HH PPP VA EFAED BRI H YR, WS ANFEMRLER, fElH “a&¥. &
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18. There is also greater consensus now that a PPP, as a long-term contract between a
public sector party and a private sector party, has the following features:

VENAE T AR E I T Z 18 i) — R KI5 2, PPP ookl 2 i Ay B LR 3L (R
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(i) It involves the development and/or management of a public asset or service
(bundling these together for risk management);

AN/ BE B — R AL B 8RS B BRI A AR

(i) The private sector party bears significant risk and management responsibility
throughout the life of the contract (life cycle costs); and

FEEFRARANN, RESITREERREAEHIE CEamARRAD

(iii) Payments are significantly linked to performance (service standards, demand,
use).

M EGRCEDI R ORFFAKF/HR/AEH)

19. Private financing is not considered an essential element of the PPP definition but can
be desirable for risk transfer and management.
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20. The emphasis now is on value for money, affordability, bankability, and competitive
procurement and selection processes.
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D. Fiscal Risk
A L IR

Suggestion: That the concession law adopt strong mechanisms for assessing,
monitoring, managing, and mitigating fiscal risks.

B RITEEENMENRA I, T R EEARE B

21. Concession arrangements can have fiscal impacts when governments (i) commit to
direct liabilities (the commitment to make payment for services); (ii) accept contingent
liabilities (payments that are contingent on a risk event that may or may not happen, such as
force majeure); and (iii) make physical commitments (e.g., to provide right of way and the
like), all of which may give rise to penalties and damages and even termination if not
delivered.
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22. The fiscal impacts of PPPs need to be managed by the central government, and
central agencies need to be vigilant in assessing and monitoring the government’s exposure.
On the other hand, line agencies often think of concessions as off-budget or an additional
source of funds, and do not see the “whole-of-government” perspective. In some countries,
line agencies have disguised their liabilities as contingent liabilities (e.g., guaranteed
revenue streams or prices) so as to avoid budget constraints.
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23. Many countries started to implement PPP on a project-by-project basis, enticed by
the temptation of obtaining public services while avoiding or postponing government
expenditure, downplaying or ignoring contingent liabilities, or avoiding debt being recorded
in the government balance sheet. Without appropriate management and controls, fiscal risk
exposure grew with the passage of time and the accumulation of projects. Inevitably,
expenditure commitments fell due and some contingent liabilities crystallized.

N TAEIRIG R ICAR S W R, (816 RS UM XS, B R El B 25 sl UG, BagE G/




BURF W B R B ARLSS, V2 [ SR IV B BARTIUH Dy 2kt (177 T B PPP.
il 5 A 235 BB %, T IBURUSE: 2 it 55 I 18] (10 HERS AN 30T H (1 AN 7 AT AT K.
BEPASR, SZH E R T AN T G bt B S, — e B 55 R AR S

24, Fiscal risks probably pose the greatest threat to the success of a PPP program. In
too many countries, PPPs have led to fiscal stress and disillusionment that have halted the
program. Most of these problems have a predictable source—failure to install adequate
processes and systems to manage and mitigate fiscal risk exposure.
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25. Fiscal agencies have a role to play in examining and approving the fiscal risks and
the direct and indirect, and contingent and implied liabilities that are inherent in PPP projects.
Fiscal agencies thus need to be involved at the various stages of the PPP project cycle,
such as in preparing the business case, issuing the request for proposal, and evaluating
agreements and related documents prior to signing the PPP.
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26. Article 13 of the draft Interim Regulation provides a starting point for fiscal
affordability evaluation. But more could be done by drawing from the instructive experiences
of other countries.
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E. Competition

By

Suggestion: That the concession law place tighter restrictions on the
(i) selection of the social capital partner without competitive bidding, (ii) the
participation of the state-owned enterprise as the social capital partner, and (iii) the
ownership share of the public partner.
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27. Competition is fundamental to the PPP concept. However, PPPs permit long-term
exclusive rights that are open to abuse. Robust preparation of competitive bidding of PPP
projects to ensure they are tendered through “competition for the field” is essential to
preventing such abuse.
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28. Shortcuts such as hastily prepared, incomplete PPP agreements leave the
government partner with little protection and vulnerable to being exploited by the other
partner. Choosing a partner in a non-transparent manner without full regard to their capacity
will expose the government party to high-cost, low-quality public services.
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29. Competition between social capital partners for PPP projects in public infrastructure
and public services drives efficiency, sound risk allocations, and delivery of value for money.
Competition can be between social capital partners from within the PRC and can also
include competition from social capital partners from other countries. Competition will help
ensure the best PPP outcomes for the PRC, and will help PRC firms prepare to effectively
compete for PPP projects in other countries.

KIS BRI A SRS PPP IUH At S GIE T L MR 5a 5, RRBS PRI AR,
BRI, SEIA PTE . IS A R WA AT D2 E E A, R BLE
BRI o SE4e A R T W 0R v E RIS By PPP P= i, [ B35 B b [ ) L& 78 [l B L
554+ PPP T H ¥ RE

30. Article 16 of the draft Interim Regulation places restrictions on non-competitive
bidding. However, it may be too flexible in allowing alternatives to open bidding if feasibility
analysis concludes there will be too few eligible entities. A stricter requirement, such as
failure of prequalification process, would be preferable.
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31. It will be a challenge to ensure that there is effective competition for a PPP project
where only locally-owned SOEs show interest. If only related parties bid, it will create an
impression of unfair competition and deter potential bidders, thereby weakening the bidding
process.
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32. If the public partner owns more than 50% or controls a special purpose vehicle or
project company, it is no longer a PPP but a conventional government project without
effective competition. The draft Interim Regulation could state that the social capital partner
can be neither majority-owned nor controlled by the public partner, and that the share of a
special purpose vehicle or project company owned by the government is limited to 49% or,
preferably, a lower share.
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F. Bankability
] T

Suggestion: That the concession law be permissive of different forms of lender
security and ways of giving assurance to lenders, such as lender’s step-in rights.

2 BALEERN IS AT UARKERBARBOGIANE, il avrsst AfHEN
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33. Social capital partners and their lenders will want clear risk allocation and a high
level of certainty. This is especially so for lenders. PPPs use various forms of lender security
to address lending concerns. PPP laws have an important enabling role to play in clarifying
risk allocation and reducing uncertainty, while project details are best left to PPP and related
agreements.
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34. However, Article 37 of the draft Interim Regulation restricts collateral security to cash
flows, which severely limits the availability of funding and the development of innovative
financing models. This is presumably a reaction to the government’s concern that vital
services may be interrupted. But this concern can be addressed by ensuring that the facility
in question cannot be used for other purposes, so that its value to lenders is only to perform
the function it has under the concession contract. It is important that the draft Interim
Regulation allow the concession agreement and direct agreement to address these matters.
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35. Corporate finance is the main source of funding for PPP projects in the PRC today.
International trends, however, indicate that project financing is becoming more established
as a means of PPP financing and that lending to SOEs to finance PPP projects is likely to
be less attractive as the PPP program progresses. The concession law should leave scope
for various innovative forms of financing even if these are not yet evident in PRC PPP
projects.

b B A2 2 A E PPP TUH @Bt E R WEPRERKE, TH BRI
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36. Direct agreements between the public partner and lenders are important to project
finance. They allow the lenders to “step in” and to cure non-performance by the
concessionaire, or appoint a qualified person, to prevent a project from defaulting on its debt
and becoming bankrupt. It is generally in the interest of the public sector partner to allow
lenders to cure violations by the concessionaire. This enhances project bankability and
facilitates financing. Replacement of the original, non-performing concessionaire by a
competent new party is generally subject to the approval of the public partner, which is
sometimes limited to the question of the new party’s capacity to deliver the concession
agreement.

NHEEVETT SRV EF IO B B BN I H BBt 4R R B2, BRIt A
“HNT TUH, FFEERIFEEE (ERERMNEEN) AR FIraETH
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I, AT B A T IHEHE, A IR IR BRI — 208 3 B AT RV 228 Bl
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37. Allowing lenders to step in helps protect the project’'s cash flow and the continued
operation of the concession, in the event of poor performance. Direct agreements are
common in other countries, and are a key tool in enabling debt financing of infrastructure.
Providing for lender’s step-in rights and for direct agreements is generally a better way to
handle the need to get lender consent than requiring it in all circumstances as in Article 34
of the draft Interim Regulation.

FEVFIGE A AREUS ORI I H i, BRI H B AN, Revree s Ui Refrs:
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G. Dual PPP Streams
TFLER PPP AT AR R4

Suggestion: That only a single, unified stream for all concessions and PPPs be
established through a broad definition of concession under the concession law.

Bl BTEERRNARE) HE R EEN PPP, DMEMTERFFZEM PPP A
G —EETERRZT.

38. Some stakeholders in the PRC distinguish a concession from a PPP based on the
source of project revenue. A project that earns its revenue from users is described by some
as a concession while a project that relies on a local government for project revenue is
considered a PPP.

FEFRE, AR 2 MO T 23 T I H ORI R PR E AT PPP XK. A0
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JT B AR & T PPP.

39. Learning from the experience of other countries, only a minority of the PRC’s future
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public investment projects are likely to be reliant on user revenue. Most public investments
are likely to support at least some community members that are either unable or unwilling to
pay. A local government will need to make payments or other financial contributions on their
behalf for the project to be bankable. Most projects are likely to rely on a mix of user
revenue and government contributions, or solely on government contributions.

T Ebrak, o ERRAIBE AN SA —/ M 2 W A 9. A ER
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40. One issue being discussed in the PRC is whether there should be two streams of
laws and regulations for PPPs—one for projects dependent on user revenue, and another
for other types of projects. This is considered an inefficient approach that is best avoided.

M E RSN A T ERE SN ERE. B PSR
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41. There is very little difference between preparing a project reliant on user revenue and
one that is not. But if there are two streams, differences will inevitably emerge in the process
of project preparation and approval.

TR H &S JE T EA R, W R L IR Bea 20 (BR AR AL T HE
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42. The downside of dual streams is already evident in the PRC. Separate streams of
concessions and PPP projects have emerged since 2013 without a clear distinction between
the two. The general practice appears to be that a project with government contribution is
treated as a PPP that is procured via the Government Procurement Law and follows
guidance from the MOF, while other projects use the Tendering and Bidding Law and follow
guidance from the NDRC. However, market participants still report uncertainty in knowing
which stream is most relevant to their project, how to seek government concurrence on the
correct stream for a project, and how to reconcile differences between the two streams.

PIEVERR R B, AR E SRR . R E A PP M BT AV
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43. Switching streams during project preparation is likely to add to project development
time and cost. Efforts can be wasted and the true nature of a project can be misrepresented
in order to avoid switching streams. Project quality will be compromised if a project is
designed just to remain within a stream, even when it is poorly suited to that stream.
Implementing agencies may be required to follow one stream, depending on their
institutional relationship and project history, even if it is not the best fit for the project. If
projects do switch streams, the status of completed assessments may become unclear.
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44, Dual streams compel all stakeholders involved in PPPs—government, the social
capital sector, financiers, etc.—to paddle in two streams when one stream should be the
optimum.

PAFRIAS [F] A4 R 75 L0 H A A OGBSO . RIBIEASIETT . B NEERE
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45, Most importantly, it is undesirable to decide on the design of a PPP until it is
identified prior to project development.?

R EENE, EIHBIENIT R AT, AT EER I H BAR Bt

46. The draft Interim Regulation proposes a broad definition of concession that, among
other features, includes projects reliant on user revenue, government payments, or a mix of
the two. Such a broad definition is supported as it helps clarify that concession and PPP are
one and the same meaning. The inclusion of additional provisions that help unify the existing
concession and PPP streams is also encouraged.

CEATED CEZR) ) MR EAE T — N2 ME S, OF THAEMTHE. BUf
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TG PPP FRFIFAE B TR — S RATSRE s 723, B4 Hilkiras
A1 PPP P SR ANE BAR R

H. Value for Money

2 Project analysis and the preparation of a business case are necessary to make a well-informed decision on

the best mode of project delivery, financing, and structuring. Preliminary analysis will establish if the project is
sustainable to justify further development as a PPP. During project development, it will become clear if a
project will deliver value for money through a PPP and if it is affordable. Market research on potential social
capital partners and financiers will indicate whether the project is bankable. The availability of sources of
finance (user payments, government payments, or a mix of both) will determine whether delivery as a PPP is
the best option. Should detailed analysis and market consultation determine that a PPP is the preferred option,
decisions can be made on the project framework, the allocation of risks, the extent of government support, and
other matters.
TUH J3 M A sk o R TR A2 A7 A T e A SR 4807 T A Ry B XA
A Bk i e WUH 1) PPP BEAR BT 542, DLIREAEAR KA 1 7] LAk H] PPP BEHERE I H - #E10
HIF BB, FRATTH I 2 3 W 000 B RE A PPP ARSI i DL A I B & & Shi 456 . XS 7E
FItt S AT M B NBEAT T A, Ref i R IRATIUH &5 BA AT Rl ot 1 . fil 57 IR T8 A 307 X
A 2. BURAS 8 B B S BURR &A1 9D wIAT IR 70 8 A B T4 W] PPP KL= 153 /2 T H B
Eik$E. GIRTVEAMR I H 43 BT AT I AR ] PPP AR e SE AR A I H St 7 2, 84 B S {8 AT DL e
T SEREAESE . T sRAD X 2L UM SRR A5 e T T S R
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WA priE

Suggestion: That the concession law require concessions to achieve value for money
and that assessments be undertaken of whether they do.

2 BFEEENIAERFFLETHSIWANE, HERXHE f9H FrEsk
BB SLHEAT VRA -

47. Value for money (VfM) is the optimum combination of whole-of-life costs and quality
(or fitness for purpose) of the good or service to meet the user’s requirements. It is not the
choice of goods and services based on the lowest cost bid. It is instead a comparative
process and should be tested across every stage of a project’'s development to compare
options and inform decisions.

YT e FR I /& AE PPP 350 H A i A 31 A (X0 AT A R 7 H (10 T i BRI 55 22 TR R4S
AT, DU KIR RS 2 K. EA R IE IR L Z AN B AR R Bk 55 . A
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48. VM assessments, however, are not a perfect science, and they can be abused.

{EAT T E I A — D 7E R AR, A 2l

49. Many countries have followed the United Kingdom’s approach to VfM of testing
project proposals in two primary ways. The first test looks at whether it is a good project,
employing a cost—benefit analysis of the different options for taking the project forward. The
second test applies a qualitative analysis to see if the project is of a type likely to be suitable
for private financing and a quantitative assessment to measure if private financing will offer
better value than public financing.

Vr 2 E SRS A PTE VARG D5 30, RO R T H R FH W e 2 B R R AR 6
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50. However, under this approach, projects have fallen short of considering a full range
of options, and have simply compared the PPP through delivery in the conventional manner.
There has been too much reliance on the pass/fail outcome of the quantitative assessment,
which relied on poor quality data and generated figures capable of manipulation. The result
is the PPP could be done for the wrong reasons as the tests were tilted in favor of the PPP.
The United Kingdom is now revising its approach to VfM.

EIFBCH e B A Kseiti s, REXTE 7 PPP BEAAME SR, PRt LIt /)
WAE B 25 R 2 A5 DL, 1€ & 20 B PR 10 2 R Bt F A 4z, A i
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= BURF 7] PPP 5 TRt . oSz, SEFE H AT e e A FrHE VG U5

51. The best VM model for the PRC still needs to be determined, and is likely to evolve
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over time.

TG —Fh T & A, WP 8. T AR Bt 2 A I IR R HERS
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52. While a concession law should leave flexibility in the way of assessing VfM, it is
important that the law set the achievement of VM as a goal of PPPs and also require
assessments of whether VM is achieved.

RFVF BRI YA FTE VA LB AT — 2 0 RIE 28 o IZIRRCRE YA P E 1 S E
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I. PPP Approvals
PPP H it

Suggestion: That provision be made for specialized PPP approvals and that these be
integrated with existing requirements.

B NMAFEN PPP HHEEI R ITRK, X EEF SN ML EEREREITE
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53. PPPs require two different types of approvals from government agencies: (i)
standard approvals regardless of the delivery mode of the project (e.g., whether as a PPP or
a conventional project), which include environmental approvals, construction permits,
approvals for use of land or water resources, and approvals for government appropriations;
and (ii) special approvals that are unique to and arise because of the nature of a PPP, such
as concessions which give rise to different fiscal commitments and whose VfM should be
compared to alternative modes of delivery.

PPP 5 P A AN [RI R AU A T T o 4tk — Mo A5 RE I H A2 A T AR AR e Y i b —
—ARIUHZ PPP e RGN, XA H At GTH AL, @5, LAk
PRE L. BUFWTECE BVE LSS 55— sxt PPP YRR IR PP AT AL, L
s FFVREE IUH f BRI A BUESCRE, IF HARF VRS I H AT B (e DL
2[R HE R A AR AT XS E .

54. These approval requirements need clear institutional structures and processes to
ensure they are well managed. PPP projects have many unique features that central
agencies will typically be more involved with them than with projects delivered in the
conventional way. PPPs do not usually fit normal budget and liability management
processes and framework, and need a different monitoring and control process. Notably, the
unique characteristics of PPPs mean that monitoring, control, and approvals are needed at
all stages of the project life cycle: project initiation, development, evaluation, approval,
procurement, operation, and handback.

T R H A EX SR IR T 0 H L, R BRI M AR LS R RRE . A B DAAE
G ARIFIE, PPP I H T E A RBUFHT T 22 5. PPP T H A4 A AE & A
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55. The draft Interim Regulation, specifically Articles 9, 10, 13, and 14, appear to
reinforce standard approvals by relating duties and functions without addressing how these
will be adapted to PPPs. Some new concession-specific requirements are included, notably
an implementation plan and fiscal affordability evaluation. But the purpose and content of
these are not set out, creating uncertainty. For example, it is unclear whether contingent
liabilities require an approval or even need to be declared. Article 40 prohibits new
approvals or procedures for implementation.

TATB () ) 289, 104 13 M1 14 Z 45 5T 1 ZR A RPATT 58 5E,  RAEN
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56. The concession law could be expanded to address the unique approval requirements
of concessions, such as through an elaboration of the implementation plan and fiscal
affordability evaluation. The consolidation of new and existing requirements (e.g., integration
of a PPP’s implementation plan and a project feasibility study) would be highly beneficial to
streamline approvals and project preparation.

AR R VRS R IR B LB SR, R PP EVE NI — 2Dy R, e ot SE it T R AN B
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J. Institutional Arrangements

B2 HE

Suggestion: That provision be made for specialized PPP entities.

B NP RRIL PPP BB -

57. Specialized entities are normally set up to support the PPP. Dedicated PPP units
that serve as centers of excellence and establish a bank of institutional memory on PPP are
necessary when implementing an ambitious PPP program. PPPs require a development
and procurement approach that is significantly different from conventional public
procurement of public infrastructure and public services. PPP projects have more complex
financing arrangements; require a higher level of risk management, identification, and
allocation; define project requirements in terms that are output-based and performance-
based rather than input-based; and involve a long-term assessment of projects.

WA L BN 5T PPP S E, Ehln PPP draty. PPP Fr0vEELS T PPP S TH R
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58. Special skill sets and experience are required of PPPs that are not readily available
in government. As a result, governments set up PPP units with access to experts and
professional advisers. PPP units generally have the responsibility for fostering the PPP
agenda, which entails advising on policy, procedures, and necessary changes to the legal
and institutional framework; preparing a pipeline of projects; structuring and procuring
projects; and assisting in managing contract relationships.

XU, BUG B BRI S RER 25, B ABUR AL PPP Hity, £245 PPP Ll A3
FFRCEEAE T PPP HRMVIBUR . S8, PPP 0T STAERLK PPP AUBERE, GFEIRMLEL
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59. Establishing a PPP unit does not mean centralization of responsibility for PPPs or
vesting it with approval authority. Checks and balances need be ensured through proper
processes that involve different parts of government. Some parts of government are
responsible for proposing projects, other parts help select and prioritize projects for PPP and
prepare and develop projects, while other parts will be involved in reviewing projects and
proposals from social capital partners.

JRAL PPP A JFAERS PPP TH STAESE SR, PPP ALt AN HERL . o & 5T
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60. While Article 10 of the draft Interim Regulation provides for a coordination
mechanism, its role is too broadly defined and it appears it can only operate within existing
duties and functions. It is unclear if a whole-of-government PPP unit with new duties and
functions, such as used in many other countries, is possible. Local governments have
explained to us they only have the authority to establish PPP units or center within an
existing agency and within existing duties and functions.

R 10 SRR IR, E R G, FUE L3RRI BRI AE
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K. PPP Funds
PPP #:4:

Suggestion: That the concession law enable a wide range of PPP funds.

il FIFEEREN IR A RS PPP .

61. Many countries have used PPP funds to foster market development and to address
specific market needs and improve project bankability. Examples include viability gap
funding, credit enhancement schemes, and investment funds.
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62. Article 38 of the draft Interim Regulation provides for the establishment of guidance
funds between governments and financial institutions, and stipulates that the government
can provide investment grants, fiscal subsidies, or subsidized loans. The scope of this
provision, however, may be too narrow and rule out types and structures of funds that may
be needed in the future.

CEATZG (5 ) 28 38 KR IEBURN MR [0 o5 334, BUN TR
BOE AN RN . DY B A . X HUE FTRERIE A, —BEROR T RE = 7 2
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63. For example, would Article 28 rule out the viability gap fund, which is fully financed
by the government for providing investment grants? Such funds are intended to overcome
the difficulties of providing this type of grants through the normal budget process.

bedn, 2k e AR ST A AT MRS DA ——BUR 58 2 B8 10— R B B AN ——FEBR
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64. And would Article 28 rule out credit enhancement schemes for government
contributions to PPPs? Social capital partners and banks as well are likely to find it difficult
to assess the creditworthiness of local governments and whether they will meet their
financial commitments to a PPP over its term. A credit enhancement facility can provide an
efficient way of reducing the risk that local governments will not meet obligations on time,
and lowering the cost of financing a PPP. Some credit enhancement facilities in other
countries are entirely owned and operated by the government.
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L. Terminology

A&

Suggestion: That the concession law employ commonly used terminology and
definitions.
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65. While there is considerable diversity across countries in PPP laws, there is
considerable common ground in terminology. This is helpful as common understanding
facilitates the movement of service providers and financiers between countries, which
benefits host countries through competitive pressures and the transfer of ideas and
technology. It also assists in the sharing of knowledge.

RUEAE PPP IEERAME, EERIEMEH EAVFZMFEZA. ZERHFRR. Tz
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66. Adopting commonly accepted terminology will be most useful in PPP implementation.
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For example, providing a list of definitions in the concession law similar to that seen in other
countries would help those new to the PRC to quickly understand the law and the PPP
environment. Also, setting out the required contents of a PPP agreement similar to that seen
in other countries would likewise benefit all stakeholders.
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lll. LENDER’S STEP-IN RIGHTS AND LENDER’S DIRECT AGREEMENTS
IN PPP PROJECTS

PPP i B H* MIBIA AN A BN B WX

A. Why Lender’s Step-in Rights in PPP Projects Are Needed
798 PPP I H H BN AL A B AT R E AN AR

1. Project-Financed PPPs
AR T30 H Bb % 10 H

67. Not all PPP projects give step-in rights to lenders. The lender’s step-in rights should
only be required for project-financed PPPs and should not be needed for corporate-financed
projects (where the sponsors finance the project on its own balance sheet).

FEAERTAT PPP 351 H AR RENA T 1 H BB AP AR RATIH k55 PPP 30T H 4 i 2L AL
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68. “Project finance” means that the debt financing (provided by banks or the bond
market) is raised on a project-specific basis and relies primarily on the PPP project
agreement and the various subcontracts for security, and on the specific project cash flows
for repayment.

“TUH BT SRARZ IR E T H FEM AR T (RMIRATE G IR M), T EAR
5 PPP T H Wh WO & P o0 & RV MR OR,  HOBR? & T H (130 4218 157 55
69. As a comparison, “corporate finance” means where the funding is raised based on

the credit strength of the general (non project-specific) business and balance sheet of the
sponsor or its parent company.

M2 T, “Abdb R B AR R H AR NS A AR — i CER I H) k55
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2. What s a Step-in Right

T8I AL

70. If the source of financing for a PPP project is project finance, as noted above, the
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lenders rely on the PPP project agreement and the various subcontracts and on the specific
project cash flows for repayment. Therefore, the lenders will wish to ensure that, where
there is a default under any of the key contracts for the project (most importantly, the PPP
project agreement under which these cash flows are paid), if the default would otherwise
entitle the counterparty to terminate the contract, the lenders have a right to “step in” to the
project company's rights and obligations under the relevant agreement and cure the default.

U PPP T H F % 4R VE AT H st , N ESCHTR, FANKEE PPP 0 H PR SCR1 %%
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71. The lenders will not, typically, have security over the hard assets of the project
company, as would be the case in many types of secured financing such as real estate
financing or aircraft financing. As a result, they will not be able to sell the physical project to
recover the amount owed to them. Rather, the project finance lenders are repaid through the
performance of the project as contemplated by the PPP project agreement and payment by
the government counterparty for the services provided through the successful operation of
the project.

WHEREOL T, GRS BAIUH 2 =] (B 5™ N 0R, IXMVFZHORREE (b
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72. As such, it is critical to project finance lenders that they will have rights to take action
to remedy problems before matters deteriorate to a point where the government can
terminate the PPP project agreement.
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73. In addition, where there is an event of default under the loan agreement, the lenders
will nevertheless require a step-in right to the PPP project agreement as a way to protect
their interest, even where the loan default does not constitute a termination event under the
PPP project agreement.

BeAh, ST BUE LI T, RMETERIE A AR R PPP I H B3I R 125 1k
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3. Government vs. Lenders

BURF 5 AR

74. Under a PPP agreement, the government usually has the right to step in to projects
where the project company is in breach or in certain emergency situations. The government
also has the right to ultimately terminate the PPP project agreement because of the project
company'’s breach.

WR4E PPP VM, BUFLES ? AR AT H 2 7 108 2 800 28 5 2eR L I H
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75. On the other hand, as described above, lenders will also demand rights to step in to
projects (including rights to take managerial control of the project company), declare default,
and “accelerate” loans (demand repayment and exercise their security rights) in case of
project difficulties.
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76. These rights are set out and regulated in a direct agreement. The direct agreement is
a contractual tool to regulate the relationship and rights between the government, the project
company, and project finance lenders in the event of defaults, step-ins, and terminations.
Figure 1 shows a typical example of a lender’s direct agreement in PPPs.
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77. Assuming the project proceeds smoothly, most project finance loans for PPP
projects feature a “tail” period between the final repayment of the project finance debt and
the scheduled expiry of the project term. Once the loan is fully repaid, to the extent the
lenders have security over the project assets, that security is released and the project
assets can be dealt with on expiry of the project in the manner contemplated under the
project agreement (i.e., the assets can revert to the government free of the lenders’ security
interests).
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Figure 1: Typical PPP Structure with a Lender’s Direct Agreement
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78. Although the direct agreement is a contractual tool aimed at regulating the
relationship between the government and the project finance lenders, it is important to bear
in mind that the interest of the government and project finance lenders in PPP projects is to
a large extent aligned.
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79. First, it is important to distinguish the motives for the respective step-in. Government
is likely to have a practical concern to correct a defect (or to take control of the project
during a national emergency). The lenders’ concern is protective—they wish to protect
themselves from the (possibly devastating) consequences of termination of the PPP
contract. This different motivation is likely to make actual conflict between the government
and lenders’ rights unlikely because they both want the project to keep operating and to
keep producing revenues.
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80. In addition, the project finance lenders, and their technical advisers, will closely

monitor project works to ensure they are built on time and to specification, and will also
monitor the delivery of services to ensure that service charges to be paid by government to
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the project company under the PPP agreement are paid without deductions. In this way, the
interest of the project finance lenders to ensure that the project company performs its
obligations is broadly aligned with those of the government.
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81. Direct agreements can be advantageous to the government, in that they give project
finance lenders an opportunity to “revive” a PPP project where the project company is
having difficulty performing its obligations. If the PPP project can be restored with minimal
disruption to public services, then both the government and the project finance lenders
benefit.
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82. In some projects, the government regards the asset as so “strategic” (for example,
an urban transportation system) that it is not prepared to allow the potential loss of control
that a lender’s step-in right entails. However, the invariable trade-off for this is that in such
circumstances, the government will be obliged in the PPP agreement to take over and
purchase the project on default, and the purchase price will in nearly all circumstances be
sufficient to discharge the project finance debt.
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4. Why Provide Lender’s Step-in Rights

AFTREEFANAN AR

83. Step-in rights protect the interest of lenders, lowering risk and, therefore, the cost of
financing a PPP that is project-financed. This, in turn, improves the affordability to
government and/or users and the value for money generated by the PPP.
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84. Step-in rights protect government counterparties by helping ensure continuation of
project operations and avoiding termination of PPP agreements. The value of a PPP
agreement to a project company and its lenders largely rests in the cash flow it provides. If a
PPP agreement is terminated, this cash flow is lost, and in most cases, lenders will need to
recover their loans from termination agreements. Doing so is messy and costly, and full
recovery of the loan may not be possible. Lender’s step-in rights allow the PPP to operate
as intended so it can generate the cash flow needed to meet debt obligations. Step-in rights
are rarely actually exercised. But their presence reassures lenders and acts as an incentive
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for all parties to a PPP to work efficiently and cooperatively to prevent problems.
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85. Providing for lender's step-in rights will help allow a transition toward project
financing. Most PPP projects in the PRC use corporate finance. In some countries such as
Australia, project finance is the main method of financing PPPs. Making a transition toward
more project finance will offer the PRC a number of benefits as in the following examples:
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o tighten the market scrutiny of the investment decision, which will incentivize
improvements to project quality;
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o facilitate new ways of financing, such as the issuance of project bonds, that can
better allocate risk to the party best able to bear it;
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e open up access to new sources of finance, such as institutional investors that are
restricted in their ability to lend to corporations;
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e lessen barriers to new entrants as PPP operators, who can secure good projects
but may lack the financial resources or track record required by corporate
finance; and
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e good operators take on more or larger projects based on the quality of a project
and their proposal, rather than just their balance sheet.
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86. Even if lender’s step-in rights would not be used immediately by operators and
financiers that are satisfied with business-as-usual, facilitating project financing can help
start a healthy evolution in the PPP program. Providing for lender’s step-in rights can help
avoid an over-reliance on bank financing that may, learning from the experience of other
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countries, ultimately stifle the PRC’s PPP program.
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B. How Lender’s Step-in Rights Are Exercised

AT AE AN AR

87. Step-in rights are contractual rights agreed under a direct agreement (see detailed
explanation in sections C—E below). A direct agreement may provide different ways for
lenders to exercise control over a project that is in difficulties.
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88. The direct agreement may allow a lender, or (more commonly) its appointed agent
with expertise in the relevant field, to step into the relevant project agreements and assume
the rights and obligations of the project company under the PPP project agreement on a
temporary (“step-in”) basis.
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89. In addition to enabling the lender or its agent to step into the relevant project
agreements, the direct agreement allows the PPP project agreement to be novated to a new
operating party where lenders have security over the project company’s rights under the
PPP project agreement. This is often referred to as “substitution” of a new PPP agreement
party and it may occur at once or after a period during which the lenders have exercised
their step-in rights, depending on the direct agreement terms and the circumstances of the
breach. Substitution can be made subject to the government party’s reasonable satisfaction
that the substituted party is competent and qualified. The government and the lenders are
likely to be aligned in their desire to find a reliable and competent operator.
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90. Where lenders have security over a project company’s shares, as is often the case,
they may enforce the share security. In some jurisdictions, enforcement will enable the
lenders to transfer the shares of the project company to a party chosen by the lender. But in
some jurisdictions, transfer of shares and management rights to a lender’s selected buyer is
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not possible: local law may provide that the only remedy for a secured party is to sell the
shares in a public process.
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C. Parties to Lender’s Direct Agreement
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91. Direct agreements are entered into between (i) the project company, (ii) the project
finance lenders (often by way of an “agent bank” acting on their behalf), and (iii) the
counterparty, under the relevant key underlying contracts (in the case of the PPP project
agreement, the government). Thus, direct agreements are usually tripartite agreements.
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92. In addition, lenders also enter into direct agreements with the construction contractor
and crucial suppliers or service providers to the project company. In each of these
agreements, the lenders seek a right, but not an obligation, to perform obligations on behalf
of the project company if the project company fails to perform so that the lenders can ensure
that the project is constructed and operated so that it earns money to repay the lenders.
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D. Objective of Lender’s Direct Agreement with Government
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93. The objective of a direct agreement is basically to enable the project finance lenders
to “step into the shoes” of the project company if the project company defaults in
performance of the following:

MARAS B, B H B2, WRDE AR FEEAT AT X5SREZ), T fies fi
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e its contractual obligations to the contract counterparty in circumstances which
enable the counterparty to terminate the relevant key contract.
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94, The above two types of default are usually interlinked and a default under one
category may also constitute a default under the other (most well-drafted project finance
agreements will make a serious breach of any key project contract an “event of default”
under the financing agreements).
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95. Direct agreements are an integral part of security package in a project financing:
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(i)  First, a direct agreement perfects the grant of security over the relevant contract
by providing the necessary counterparty consent and acknowledgment.
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(i) Second, a direct agreement details the procedures of enforcement of some
types of security and regulates the relationship between the security holder (the
project finance lender) and the relevant contracting party.
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(i) Third (and where a direct agreement goes beyond the rest of the security),
through direct agreements, the project finance lenders obtain a wider scope of
rights and powers than that under a security mechanism only. These wider
rights and powers are important in a project financing because, even where
there is security over hard project assets, the assets of the project company are
likely to be worth less than the outstanding debt if they are sold separately on
the enforcement of the security (partly because there is no ready market for
some project assets and because there may be restrictions on the ability to sell
some of the assets). The direct agreement is part of an arrangement that allows
all the assets and rights of the project company to be transferred as a whole
package, so that the project can be transferred as a going concern. In this
regard, it is important to note that the key assets of a project vehicle are not so
much the physical assets as the revenue contracts under which it operates. If
these are terminated, the other assets are generally worth very little. It is thus a
key principle that there must be a mechanism to keep these in place for
sufficient time to permit a transfer to a purchaser of the project.
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E. Contents of Lender’s Direct Agreement with Government

RN SBUR Z R B &I N A

96. Lenders would usually expect a lender’s direct agreement with government about the
PPP agreement to contain the following main provisions:
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(i)

(i

Consent to the security—consent from the government to charging or assigning
by way of security the project company’s rights under the PPP agreement (to
the extent such consent is required by law or by the project agreement which
will almost always be the case). Usually, this is reinforced by a requirement to
pay amounts due to the project company under the PPP agreement into
accounts secured in favor of the lenders.
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Not to terminate without notice to the lenders and restriction on exercise of
rights—an undertaking from the government that it will not exercise any right to
terminate the contract without first giving the lenders a specific period of prior
written notice (“suspension period”). It is also often provided that the
government undertakes not to sue the project company, petition for its winding-
up, exercise rights of set-off, or take any of the other related actions without first
affording the lenders the right to go through the step-in procedure and cure the
defaults under the PPP agreement.
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Not to terminate the PPP agreement when lenders enforce the security—if the
government has the right to terminate the relevant contract upon the
enforcement of any security granted by the project company or the security over
the shares in the project company, the government agrees it would not do so in

case the lenders enforce their security, so long as such enforcement is in
accordance with the terms of the direct agreement. Frequently, this will require
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government consent to ensure that any assignee of the project agreements is a
proper person, but the government may be required to be reasonable in
deciding whether to give or withhold its consent.
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Undertaking to continue—during the suspension period, the government agrees
to continue to comply with all its obligations under the PPP agreement. This
provision tends to be the most controversial since it can operate to increase the
government’s exposure to the project company. Hence, the length of the
suspension period is always one of the most heavily negotiated provisions. The
suspension period operates to allow the lenders to make up their mind whether
to exercise their rights (there is no obligation for them to do so).
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Obligation to provide details of default/liabilities—the government is obliged to
provide details of the default and to quantify the liabilities so that the lenders
know exactly what liabilities they are going to assume after step-in. The lenders
will normally insist such details provided by the government are conclusive for
the benefit of the lenders.
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Agreement to temporary step-in—the government will allow the lenders or their
nominated transferee to assume the project company’s rights and obligations
under the PPP agreement for a period of time:
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(a) Step-in—An agreement from the government that after the occurrence
of a default under the loan agreement, the lenders (or a receiver or
agent appointed by them) may elect to assume (jointly with the project
company) its rights and obligations under the PPP project agreement
for a specific period of time. By agreeing to step-in, the lenders, or their
nominee, undertake to cure the breaches that gave rise to the
government’s termination right and to discharge accrued liabilities, and
to become jointly and severally liable with the project company for
performance of the relevant contract during the step-in period.
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(b) Step-out—The lenders may at any time after the step-in, by a further
notice to the government, “step out” of the PPP project agreement. This
means that the lenders’ nominee ceases to be treated as a party to the
PPP agreement and is released from all future obligations under the
PPP agreement (but will continue to be liable for any unperformed
obligations that accrued during the step-in period). Lenders will
exercise this right (i) when they consider that the breach has been
cured and the project company is able to perform the PPP agreement
going forward; (ii) when they have agreed to transfer the project to
someone else on a permanent basis and when the substitution process
is to be implemented; or (iii) when they consider that the project is not
viable and want to exercise rights under the loan documentation such
that the project is effectively terminated. This is an important right to
lenders as they will wish to make sure their nominee is not forced to
retain its liability for the project company’s obligations under the
relevant contract.
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(vii) Substitution—the procedures for exercising the “permanent” right of substitution
are very similar to step-in. The lenders are granted the benefit of the suspension
period in order to decide whether they want to (i) step in on a temporary basis,
(i) substitute on a permanent basis, or (ii) do nothing. During the suspension
period or a step-in period, the lenders can exercise the substitution right by
procuring that the project company, the counterparty, and the substitute (which
might be a special purpose entity established by the lenders or might be a third
party purchaser of the project) execute a novation agreement that typically
requires the substitute to cure the outstanding identified breaches and then
assume all responsibility for the PPP project agreement going forward.
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97. From the perspective of the project company (as the borrower), a direct agreement is
another form of security. The project company would want to ensure it still has the
equivalent of an equity of redemption. In other words, the fact that the lenders may have
taken control of a project through direct agreement should not mean that a borrower loses
his/her contractual rights forever. If the loans are repaid, the project contracts should be
returned to the original borrower. While it may be legal to provide a simple transfer, to make
it practically easier, the usual way is to provide for the bank’s work-out vehicle to become a
co-obligor with the project company (borrower), for the government only to deal with and
look to that vehicle during the period of step-in and for the vehicle to simply retire from the
PPP project agreement once the loan has been paid.
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98. From the perspective of the government, it may consider the following points:
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(i)  The government will want to consider its right to suspend during the period of
notice and will want to ensure that any defaults are remedied promptly (and, for
payment defaults, this means immediately) upon an entity stepping in or the
contract being novated.
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(i) The government will want to insist that anyone who becomes a party under the
PPP agreement in question as a result of step-in or novation must be approved

by the government or, at a minimum, satisfy a set of criteria to ensure that the
new party will have the technical and financial capability to undertake the project.
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(i) The government may want to impose a limit on the period during which the
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lender can control the project. This is usually expressed as a limit on the
duration of the “step-in period.” The period should be such as to give the lenders’
nominee a reasonable opportunity to cure the relevant default. The lenders may
argue that there should not be such a limit and they should be able to run the
project until their loans are repaid and any time limit will only serve to encourage
acceleration of the loans. However, the government may not want lenders
running the project.
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F. Suggestions on the PRC Legal Framework
X VAR AE SR A I

99. As explained above, in most countries with a developed PPP projects practice, step-
in rights are in nature contractual rights negotiated and agreed between the relevant parties
under a direct agreement, rather than statutory rights provided under legislation. Both in
Australia and the United Kingdom, these arrangements are a standard part of a PPP project.
These rights are not based on regulatory regimes specific to PPP projects but depend on
the reliable enforcement of contractual rights, thus giving comfort to lenders. Governments
typically spend considerable time negotiating direct agreements to ensure they both protect
their own rights under the PPP project agreements and maintain control over which vehicle
is carrying out the PPP project. The government will also require lenders to provide notice of
defaults under loan documentation.
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100. This paper suggests that the concession law of the PRC provide for a general rule to
recognize and support the authorities to negotiate direct agreements with lenders to
structure and document the step-in rights mechanism. This will enable the development of
project finance in the PPP market. This paper also suggests that the concession law does
not provide any substantive rights and/or obligations to either lenders or authorities as each
project has specific situations where negotiation of the positions should be allowed to
provide tailor-made solutions. Article 34 of the draft Interim Regulation can be amended to
state that the exercise of any termination right under the PPP project agreement can be
made subject to lenders’ contractual rights under any direct agreements for the project.
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101. To help with the capacity building of the local authorities that wish to carry out PPP
projects, this paper suggests that the NDRC can take the lead in preparing a sample direct
agreement with guidance notes to show the usual positions of direct agreement of
international practice. Such direct agreements can be provided for relatively easily. For
example, following are the key provisions on direct agreements in the 2014 Model Law on
Public-Private Partnership adopted by the Interparliamentary Assembly of Member Nations
of the Commonwealth of Independent States. Similar material could potentially be included
in the concession law and its supporting regulations.
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Direct agreement means an agreement by and between a public partner, a private
partner and one or more financing organisations and/or other parties retained by
the private partner with a view to implementing a public-private partnership project
which sets forth the terms and conditions of their cooperation in connection with the
implementation of such project.

HEDBGERR AILHITE AR . RE TSRS 12 S SRR
FFA AN E 2 A Rl B BRI AN/ A 22 T D S it 24 AL & VR T H 1030 57 R
B AZPOIE T P T s H ST e 1 IR AR AR A

(2)(16) A public-private partnership agreement may also contain other terms and
conditions, including: ...the right of the public partner or, if so provided by a direct
agreement entered into with a financing organisation, the right of such financing
organisation, to dismiss, on a temporary basis, the private partner or other parties
from implementation of the public-private partnership project, in particular, from its
operation and to set forth a procedure for temporary replacement of the private
partner or another party in the event that the private partner has materially violated
any terms and conditions of the agreement, including through the fault of third
parties, or in the event that any terms and conditions of implementation of the
public-private partnership project have been violated by third parties and such
violation has not been remedied within a reasonable time allowed for this purpose
by the public parther as may be provided under the public-private partnership
agreement or other agreement between the public and private partners, as well as
upon the occurrence of other circumstances specified in the agreement, in
particular, in order to prevent, mitigate, or eliminate risks or effects of emergencies,
protect human health or ensure security or safety of any property or other rights
and legitimate interests of individuals and legal entities, as well as to protect the
environment;
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(23) (5) A public partner, a private partner and a financing organisation may enter
into a direct agreement on cooperation throughout the term of implementation of a
public-private partnership project (direct agreement with the financing organisation)
which may include the following terms and conditions:

(23) (5 PILERITE AR AE BT A RO S R B LR ) LUt %
AN FAEVETE S0 18] 1) & VB 1T SE B Vs (5 @l BT pL A 2 18] 1) B 3 B
BO 5 BT BLHE LT R 2% A

1) a procedure for approval of a proposed new private partner and criteria
that such partner should meet, in case of assignment by a private partner
of its rights and transfer of its obligations under the public-private
partnership agreement and/or if a private partner becomes unable to
perform its obligations under the public-private partnership agreement, as
well as in the event of other substitution of the private partner under the
said agreement, as well as the consequences of such substitution;

1) WBCHALE BRI T & AR B AR 7 S iz & PR AR Rk NIk 21 b o,
CAa HVBLLL MG RVEER T S AR AR R 1k HAE A FA S PR BT (1
BURIAN LSS, A/ BRL & 8 1T S VR A R TE VA JE AT FAE 22 A0 5 AR P 00
NS, VLEAZ I BOR ALE T SRR R A, BB A
R

2) a procedure for giving a consent to the private partner’s granting a
pledge or other encumbrance over a public-private partnership object in
order to secure performance of its obligations under the public-private
partnership agreement and/or agreements with financing organisations;

2) HEVFRNE AT S VRO A FA G AR FR BOAE D9 BT B A 53 AL 7R
Feo DA AR AL E R 1T A AR AP B AT HAE A FA AR U BOM /B0 fil B3 4L
VT SZ ) HAR FM ST B 55

3) exceptional instances when it shall be allowed to unilaterally change

terms and conditions of the direct agreement and/or unilaterally repudiate it,
as well as a procedure for determining the amount of compensation to the
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private partner and financing organisation due and payable by the public
partner in the event of early termination of the direct agreement;

3) FOVFETT BN/ BT 5 N LB PO SR S A B AR R 15 V0L
PR 58 A~ FEER T T S AR AR AE S Al 28 1k B W RO 1 00 T 21 3] S Bz A+F
0 RNET AR T A VR AK A AN R BE M LAL) PR £ e AR R

4) instances of, a procedure for and consequences of modification and/or
termination of the public-private partnership agreement upon the
agreement between the parties or unilaterally;

4) P& TT BT R B BB B / B 1 E A FAE VR I S R
BRAEE

5) instances of, a procedure for and consequences of dismissal, upon the
initiative of the financing organisation, of the private partner or other parties
from operation of a public-private partnership object; and

5) 4% MR BT LA AR BLE A E AT A VR AR A B AR T 3R A R A AR
PRIFIZE RSB FEFP A R

6) other terms and conditions consistent with the existing national
legislation.

6) 1A AT B S SLI% A HAh 2 AN 2

IV. UNSOLICITED PROPOSALS
JE DL R WA

A. Observations
pIk=y=g/ik

102. An unsolicited proposal is a proposal to undertake a PPP project that is put forward
to the government by a private sector entity when the government has not issued a request
for a proposal. The unsolicited proposal should not be a mere suggestion for a project or a
project concept. It should include detailed construction, operation, maintenance, and
financing plans to permit an evaluation to be made as to whether the project and proposal
are worthy of further consideration by government. Unsolicited proposals can arise as
special cases in the provision of different types of infrastructure facilities and services that
have limited competition.

FERLbR A A FEALE 1T A BUR I AR B AT B I, MEBUF SR &k PPP
T H B AERAR A A RS AT H I H B . e N S TR
M. dEE . e NER ST 5, A BUR RN PP AN IZ I H S WA R E AR —
J8o EFEFA PR & Ah AN [F) 8 AL i L i et A0 IR 55 B (R R oy, AR NEAR B2 AT ARy
FERA SR B
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103. Private sector entities often propose projects with the specific objective of avoiding a
competitive process. If the private sector entity is granted exclusivity for the project, it will
usually seek to negotiate the details of the project on a sole-source basis with the
government. Entering an agreement with a sole source supplier without inviting competing
proposals has led to criticism and suspicion in many countries, because of a lack of
competition and transparency. International experience shows that entering an agreement
with a sole source supplier, without inviting competing proposals, causes reputation
problems for the overall PPP process and undermines credibility for future projects.

ANEFR T ok AR H I S, AR DRI SE AR I H AR . A RALE AR 4
MR IZIUH A, e SBUFHER I H 4, AR T — N RE .
SEAT W WU AN REAT A T8 4 Pk e 1) (AR S e — RO (RN ER TS, XAk CAEVF 2 [
KGRI GE, DO AR 7 sR Z 58 S PEAE NI . [ bR da R W], XAAT N1
TE B PPP B, A3 AR H 15

104. Different approaches have been taken by governments on unsolicited proposals,
including

B FEBUF H T NAHER AR 2 A RS AR, 0.

o refusing to receive unsolicited proposals on the grounds that the government has
identified project priorities in its public investment plans and does not need to be
deflected from those choices by proposals for projects that are not in the plans.
Where the unsolicited proposal is made for a project that is in the infrastructure
plan, then it is viewed purely as a matter of timing as to when the government
should seek proposals for the project;

fELE 2 AL PR RS, B R BUM O e A SR T TR e e e I
H, A LERNALETRIA 5 E 23 B IX L Bk . W e N bR
SRS A BT X At B 2 e vl P T G Y, IR R AR S — AN T 1]
AR, T U AR Z 0 H S .

e submitting the proposal to the same process as a proposal from a government
source, with no preference being given to the proposer of the unsolicited

proposal;
W AR NIE T BUR 7 T S, R R — i g i, AW ixdE
RGN SNEEIINEE SN

e providing an opportunity to competitors to submit counter-proposals but give the
proposer of the unsolicited proposal an advantage such as a bonus in the
evaluation ratings or, under a Swiss Challenge process, permit the proposer of
the unsolicited proposal to match the best counter-proposal that is better than the
unsolicited proposal; and

NFEFN TR SOE WIS, B4 T AR RAR 2 WA R — 1R
o, WYPEIREOT IR, BEE R I AR, SCVRARN AR
WA ST IZ AR R AR A ) e S WA S5 4+

o offering compensation for project proposal development costs to the proposer of
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an unsolicited proposal.®
[7a) = A 2 A ) N SR BE I S WA T R R A A M

105. Where unsolicited proposals are permitted, the process for handling unsolicited
proposals for private sector participation in public infrastructure is designed to ensure that
imaginative proposals receive a fair hearing. To limit unsolicited proposals to genuine cases,
strict criteria should be applied to determine if a proposal is an unsolicited proposal of a type
that can be considered for admission to the PPP process for assessment, in the same way
as if the proposal had been submitted by a government entity. Where a country decides that
it will permit unsolicited proposals, it should restrict these to the following cases:

JUSCVRARE AR ALK, NOYALE A8 112 5 2 PRI Rt 4 e i) o A R AR e A5 Ak 2
FEFP, DA OR GG P 2 W 1S B A A B . DR R S i W R ) B Sk = rh,
Rz WA B BURF P R A AW —FF, SRR b HE PP Al HL RS 15 A2 TN
PPP REf77 o ISR — B Pg SCVE AR RS S, T2 R NRE AR R AR e 305 BR il £ 155 A
TR H

e the proposal does not relate to a project under preparation by the government;
VAN KB IEAE 2% B3 ;

o the proposal is independently originated and developed by the proposer;
A AL B AR

e the proposal is prepared without supervision or involvement of a government
entity; and

BUR LI AR B 5SS il

e the proposal includes detailed information to permit evaluation of the proposal in
an objective and timely manner.

AWHOETEMEE, R TR KPR .

106. If the proposal is found to be a priority project and is suited and feasible for
procurement as a PPP arrangement, and there is no special reason (e.g., intellectual
property) why the proposer should be given priority, then the proposal should as far as
practicable be subjected to competitive tendering.

AR AR O IH oMU KR TIH , JRIEG KA PPP 2 HEHT R, HA1E
R RE 1 CAnRER RO R HZEWCE NS 18, % A5 B2 E AT 17
N AT SEAR o

107. Where a country decides that it will permit unsolicited proposals, provisions should
be included in the PPP law to ensure that the government manages and controls the

® Additional information on the different approaches are available in (i) Public-Private Infrastructure Advisory

Facility (PPIAF). 2014. Unsolicited Proposals—An Exception to Public Initiation of Infrastructure PPPs, An
Analysis of Global Trends and Lessons Learned and International Bank for Reconstruction and Development;
and (i) The World Bank, Asian Development Bank, and Inter-American Development Bank. 2014. ADB
Public—Private Partnerships Reference Guide. Version 2.0. pp.195-203.
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process by which these proposals may be submitted, evaluated, and procured so as to
ensure the best VM for government. The provisions in the law should aim to encourage
genuine proposals of high quality, discourage poor quality proposals, ensure competitive
tension for the project, and provide transparency.

JLHRGE FEVFAE AR WA M 2, RERFAORME 5N PPP 3R HE,  SRAEBURAT R
B HIAR RN AR I RIIRAS . PRI RS, B IRBUMG SRS | KT et . i
SRR RILE N 24 77 5K S il v ot B PR IS S, @R B R A, B ORITH 58
e R A R

B. Suggestions
B

108. To make a well-informed decision on unsolicited proposals, it would be helpful for the
PRC to consider the likelihood of receiving unsolicited PPP proposals for priority
infrastructure or public services that are not already included in a government’s investment
plan, and to estimate the likely number of these proposals, the sources from which they will
emerge, and the resources that will be required to consider the unsolicited proposals. There
is a need to guard against unsolicited proposals derailing the government’s priority
infrastructure projects and public services by using up valuable resources and expertise in
considering unsolicited proposals.

— R B 5 2225 REFE S WU Bt TR R B2 A ol et it 2 3 Bl 55910 e i e
HIgH AgAERN bR PPP @45, 5 RBILRE Ao . RIFATE BCEA 1 & 1
PR AR MR WA, A B 5 IR AR, B IR AR AR A
TSURT i 125 2 il it 2 O A SE R S5 e R R L H

109. If unsolicited proposals are to be permitted, provisions should be included in the
concession law directed toward managing and controlling the process, and encouraging fair
competition. If unsolicited proposals are permitted, the criteria for admitting to consideration
must be clear and certain. The proposal should be a priority project in the relevant
development plan.

AR SO VRAR R AR AT, AR e B LS AN 8l IX AN R 2 2P 58 N s
Ao AR FRVFAR R ARG LAS, ) 0 VA vHE 00 20035 A W EL PR T8 B A R 0L . X
5P I H RN R R R AR T H

110. An unsolicited proposal must be more than an expression of interest in providing a
facility or service or a project concept. It should contain sufficient detail to be screened for
admission to the PPP program and evaluated for VfM.

AERLFR WA A DA R SR A et « AR 55 BT H A7 R A 2o 30 DAL 55 78 A2 VELH
R LML PPP THRITH LM T R YAl . BRI AT e AR i Tl SRR
1500 Ee AT 8 2 LR B v R R0

111.  The main source of better value for money is higher efficiency from a partner than is
obtained from delivery of a public investment in the conventional manner. The main catalyst
to higher efficiency is competition between potential partners. Unless treated with caution,
and in a disciplined manner, there is a risk that unsolicited proposals may undermine these
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elements.

SRR ) L EHE SN ) IR S AR AR PE Z I S84 o (H A IR IRCHR TR ) 7 20 Ay
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112. Examples of how unsolicited proposals can be treated in a PPP law are provided in
the Appendix.

PR R E VA AT AL B AR N AR S, BRI 1 — 2R,

C. Key Points

Bz

It is important to adopt a clear position on unsolicited proposals.
A e AR AR A

While generally not a preferred approach for concessions, unsolicited proposals
can be helpful in fostering innovation and overcoming inexperience with
concessions.

RUE AN AR I I AR FEE WA TR R, BRI AR A
MR, SRR ITEE LA A E @,
Unsolicited proposals need extra attention to ensure they are in line with public

expenditure priorities (as unsolicited proposals are not generated by public
investment planning) and address governance challenges.

RN AR WA T ZEHIMIANG 1, RS 23T SCRIPL S IR FF— 20 (I
NAENFRE W AR H AT KD, IF B ARIEE REW B a2 E Bk
il o

The experience of other countries indicates that a reasonably restrictive
approach is preferable. Ideally, projects that commence as unsolicited proposals
should be awarded through a competitive process (potentially with some small
advantage and/or reimbursement of expenses to the private sector initiator).
Alternatively, unsolicited proposals should be subject to a higher degree of
scrutiny by higher-level government agencies.

EEZERY, o JENAME AR ICE B PRSP . BARE LT, TR
HAE AR T H B @ w i PR T (BRSSP ARVE T T A —
SEM AL / BAE T ERHREED , BE LE SR RBUR LA G JE R bR TR
FUBE o P65 PR B % o

Unsolicited proposals should be well-developed proposals that enable

government to decide if the project is a priority and will provide value for money if
delivered as a PPP.

AENLAR AT 5E 3, DMEBUN R e e B N U se s ke, B
€ H Al PPP E I e 15 SE B VM,

A suggestion of a project from a potential concessionaire with an indication of
willingness to implement through a concession should not be given the status of
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an unsolicited proposal.

PR R T R, SRR BB VA B 10 KT
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EXAMPLES OF HOW PPP LAWS TREAT UNSOLICITED PROPOSALS
Pif4F: PPP LA A B AR WA B Bl

Interparliamentary Assembly of Member Nations of the Commonwealth of
Independent States, Model Public-Private Partnership Law 2014

ML KBRS R E W B R & 2014 ARMKFER RS TEVE

Article 8. Unsolicited proposals

55\ % FENARE WA

1. A proposal on implementation of a project in the form of a public-private
partnership project may be developed and submitted to a body authorised to
pass a resolution on implementation of such project by a potential private
partner. When developing a proposal on implementation of a public-private
partnership project, a potential private partner may negotiate with a proposed
public partner. The body authorised to pass a resolution on implementation of the
public-private partnership project shall be obliged to consider such proposal and
pass the resolution thereon pursuant to a procedure and within time limits
provided for by national legislation. A resolution against implementing a public-
private partnership project (resolution against entering into a public-private
partnership agreement) may only be passed by the body authorised to pass the
resolution thereon in a limited number of instances, a list of which shall be
provided for by national legal acts.

1. PPP Tl H S fits @ A5 v O AE AL E M 1T S AE T fe iy, P i s T3k
BRI H B S R BCRIHLA . EFEALE BT A 1F 4 PPP I H
SRS, B 5 PRI AFCE T T E AR AT . SRR X% I H
PR St 85 8 R B FRI LA AT S35 K HEE T ST I O P AT TR BRGE N, 312
T H BT B ORI . RIS PPP T H A SERE (RIS T AL PPP
PRS0 , AREHTERIRBLAT XL H SEftge T IR i, B Ziss & E
FAEFRE I — R IR 2 R 2 AF

2. If a tender commission resolves that a public-private partnership agreement
should be entered into with a different private partner, the potential private
partner that has developed and submitted to the authorised body the above-
mentioned proposal on implementation of the project in the form of a public-
private partnership project shall be entitled to be fully compensated by the public
partner or, if provided so by respective tender documents, by the winner of the
tender for the right to enter into the public-private partnership agreement for its
reasonable and justified costs incurred by such potential private partner in
connection with the development thereby of the said proposal.

2. HMIRR R ZUE PPP B B E BT S 1EIT AL, Mg
PPP T H St i i 45, FREH I A T SR AT I H S Bt R L
HHRZIE A E IS AR E T EEDT, SR b SCAHRUE 1)
PPP W3 2 275 b A8 BLARAS 5120 H S A5 4 HH AR S (1 25 I & 2 2% FH 1
N
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United Nations Commission on International Trade Law, Model Legislative Provisions
on Privately Financed Infrastructure Projects 2003

BR A E E Br 3 55 R 4 2003 SEFA N B 2 A BRI B s Yo LIRS K

l. General provisions

Sy

(g9) “Unsolicited proposal” means any proposal relating to the implementation of
an infrastructure project that is not submitted in response to a request or
solicitation issued by the contracting authority within the context of a selection
procedure;

() “HERIbFRICH” H8 A T I BEBURFAE 203 1 1% R A PP 4Rt Bk
SR, TSR S R H S ML

Il (iv) Unsolicited proposals

FERIAR WA

20. Admissibility of unsolicited proposals

FERIAR WA B

As an exception to model provisions 6 to 17, the contracting authority is
authorized to consider unsolicited proposals pursuant to the procedures set forth
in model provisions 21 to 23, provided that such proposals do not relate to a
project for which selection procedures have been initiated or announced.

YENER 6 25K MEE 17 S IBIAME L, & AENbR A5 s S H 5 AR A
BN ATFRIERE Y, MIBURGELIHR AT 5L MR i 2605 21 1 23 26 0LE
B PR R AREE S

21. Procedures for determining the admissibility of unsolicited proposals

A AR NARE WA KR

1. Following receipt and preliminary examination of an unsolicited proposal, the
contracting authority shall promptly inform the proponent whether or not the
project is considered to be potentially in the public interest.

L WBEAENARE I IIFWIE F B e,  BUFRRLERT R 0 H 5 H
PRI H A2 5 E 2 A 2 5 FEVE Y

2. If the project is considered to be potentially in the public interest under
paragraph 1, the contracting authority shall invite the proponent to submit as
much information on the proposed project as is feasible at this stage to allow the
contracting authority to make a proper evaluation of the proponent’s
qualifications and the technical and economic feasibility of the project and to
determine whether the project is likely to be successfully implemented in the
manner proposed in terms acceptable to the contracting authority. For this
purpose, the proponent shall submit a technical and economic feasibility study,
an environmental impact study and satisfactory information regarding the
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concept or technology contemplated in the proposal.

2. FHIZIHBAES 1 BUR I m B e N, BUFEAEINIERIE B
B AT AT, RATRe2 Mttt SIMITH M RKEE, UEBUG
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3. In considering an unsolicited proposal, the contracting authority shall respect
the intellectual property, trade secrets or other exclusive rights contained in,
arising from or referred to in the proposal. Therefore, the contracting authority
shall not make use of information provided by or on behalf of the proponent in
connection with its unsolicited proposal other than for the evaluation of that
proposal, except with the consent of the proponent. Except as otherwise agreed
by the parties, the contracting authority shall, if the proposal is rejected, return to
the proponent the original and any copies of documents that the proponent
submitted and prepared throughout the procedure.

3. FBIEARN bR BATIS , BURFSF L TR0 F AR AL DAL LI
HEE. 5k ol emasct. Fik, BRIEETIHEIH 2B HE
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22. Unsolicited proposals that do not involve intellectual property, trade
secrets or other exclusive rights

22. AN RARFAL R LAL 2 BB A BN B4R RAR 2

1. Except in the circumstances set forth in model provision 18, the contracting
authority shall, if it decides to implement the project, initiate a selection procedure
in accordance with model provisions 6 to 17 if the contracting authority considers

that:
1. 7RYEVEZRERER 18 26 HITETEBR AL, A BURN AL T W e e AT 2 1300
H B AN:

(a) The envisaged output of the project can be achieved without the use of
intellectual property, trade secrets or other exclusive rights owned or possessed
by the proponent; and

(a) TUH T P AFEAME ) B 3R 1A B R 80 p kb s B
ARAEIEO =B JFH

(b) The proposed concept or technology is not truly unique or new.

(b) PRI & B AR IR AR B — o =, B RE LI 1 TR 2 4R I 2%
6 AN 17 S RIEFIEFT.
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2. The proponent shall be invited to participate in the selection proceedings
initiated by the contracting authority pursuant to paragraph 1 and may be given
an incentive or a similar benefit in a manner described by the contracting
authority in the request for proposals in consideration for the development and
submission of the proposal.

2. BifRH NS SEUF LM KIS 1 BOERFERF . BREEH
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23. Unsolicited proposals involving intellectual property, trade secrets or
other exclusive rights

23. WRARFAL. FLAL S R EAAE AR B AR R AR WS

1. If the contracting authority determines that the conditions of model provision
22, paragraph 1 (a) and (b), are not met, it shall not be required to carry out a
selection procedure pursuant to model provisions 6 to 17. However, the
contracting authority may still seek to obtain elements of comparison for the
unsolicited proposal in accordance with the provisions set out in paragraphs 2 to
4 of this model provision.

L HBUFEL TN G7IE 553G 22 2655 1 BUE 1A 2 AUERHE,
JUASRL 2 AKIRES 6 A 17 SRR PRERE T . SR, BUFZELIART IR TT LA
WRIEZTRVE LR AR 2 AN 4 BUEXHZ AR RIAR A5 M0 SRECAH %0t L A5 B

2. Where the contracting authority intends to obtain elements of comparison for
the unsolicited proposal, the contracting authority shall publish a description of
the essential output elements of the proposal with an invitation for other
interested parties to submit proposals within [a reasonable period] [the enacting
State indicates a certain amount of time].

2. MBUFRELET T RIBE XS 12 AR ROAR AR BON L E R AE B, BUF 2
LRI AT R P EE AN, FBIFHEARBMNARTE [HH
IR ] (AR B 1) — B TR RR ] A it il 4

3. If no proposals in response to an invitation issued pursuant to paragraph 2 of
this model provision are received within [a reasonable period] [the amount of time
specified in paragraph 2 above], the contracting authority may engage in
negotiations with the original proponent.

3.4 [HHEME A [E3CH 2 Bl i a3 R ] o g 345 8] AR 3 <3
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4. If the contracting authority receives proposals in response to an invitation
issued pursuant to paragraph 2, the contracting authority shall invite the
proponents to negotiations in accordance with the provisions set forth in model
provision 19. In the event that the contracting authority receives a sufficiently
large number of proposals, which appear prima facie to meet its infrastructure
needs, the contracting authority shall request the submission of proposals
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pursuant to model provisions 10 to 17, subject to any incentive or other benefit
that may be given to the person who submitted the unsolicited proposal in
accordance with model provision 22, paragraph 2.
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